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Discovered Evidence Details 
 
Evidence has been discovered relating to Donkey Lane (Footpath 83) in Tring Town.  This 
evidence is being looked at in association with the Tring Town LA5 Housing Allocation planning 
application 4/00958/18/MFA as the route has been identified as a cycling link.  
 
An extract of the 2015 Definitive Map is attached.  It shows where the route is, and it is labelled 
Point 1 to Point 4. 
 

Description of Route  
 
Donkey Lane is south west of Tring Town.  It runs north from the Aylesbury Road between the 
cemetery on the west and private properties on the east.  It starts as a metalled track between 
wide verges (point 1 on the plan below, Plate 1) running north for approximately 70 metres to two 
wooden posts (point 2 on the plan below, Plate 2).  The track continues north running gently uphill 
as a wide grassy strip following the boundary of the cemetery (point 3 on the plan below, Plate 
3), then continues, still as a wide grassy strip to concrete bollards at Beaconsfield Road (point 4 
on the plan below, Plate 4). 
 

Investigation Report Plan 
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Plate. 1              Plate. 2 
 
 

              
Plate 3             Plate 4 
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Documentary Evidence  
 
For each investigation, we check at least 10 primary sources of information for any historic 
evidence relating to the application route.  You can view the documents listed below at 
Hertfordshire Archives and Local Studies (HALS) or at the Countryside and Rights of Way Service 
(CROW).  The documents are listed below with a reference number (if it has one) and where you 
can find it.    
 
Where the document shows information relevant to the area of the application route, it is listed 
with the following information: 

• the document’s name, date and where it can be found (location and reference); 

• why we consider the document important when making our decision; 

• what is shown by the document in the area of the application route; 

• investigating officer’s comments. 
 
For further information contact: 
Hertfordshire Archives and Local Studies (HALS) - https://www.hertfordshire.gov.uk/hals   
Countryside and Rights of Way Service (CRoW)  - www.hertfordshire.gov.uk/row or 01992 
555279. 
 
If you would like more information about documents and how they are important in investigating 
public rights of way, please go to the Government’s Information website and view the Planning 
Inspectorate’s Guidance Booklet for Definitive Map Orders: Consistency Guidelines at  
https://www.gov.uk/government/publications/definitive-map-orders-consistency-guidelines  
 
 
No records/evidence for the following historical documents listed have been found with regard to 
the route being investigated.   
 
1 Dury and Andrews Map, 1766 – Ref: HALS – CM26 

No evidence found relating to the application route. 
2 Bryant’s Map, 1822 – Ref: HALS – CM88  

No evidence found relating to the application route 
3 Tithe map – no tithe map for Tring 

 
4 Railway and canal plans 

No records found 
5 Highway Diversion/Extinguishment Records 

No records found post 1891 in relevant area. 
6 Definitive Map Records –Tring Parish Survey 

Not included in survey 
Definitive Map Records – Draft, Provisional and First Definitive Map  
No records found  
 

 
 
 
 
 
 

https://www.hertfordshire.gov.uk/hals
http://www.hertfordshire.gov.uk/row
https://www.gov.uk/government/publications/definitive-map-orders-consistency-guidelines
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Documentary Evidence 
 
1. Highway Diversion, Creation and Extinguishment Records 
 
An Indenture between Mr Joseph Grant Williams and the Local Board for the District of 
Tring 
Date: 5th November 1891   Ref: ROW 
 
1.1 Why we consider these documents important 
 
Most orders diverting or extinguishing rights of way were made under the Highways Acts.  The 
orders could be made by certain courts, which up until the mid-part of the 20th century were the 
Quarter Sessions courts and were held 4 times a year.  The Quarter Sessions courts were 
superseded by the magistrates’ court in 1972.  Certain orders can now also be made by other 
authorities, such as a governmental department or local highway authority.  Orders relating to 
highways can also be made under other Acts of Parliament, such as the New Towns Acts, the 
Housing Acts, the Town and Country Planning Acts or the Defence Acts.  Side roads orders are 
made under the Highways Acts to deal with changes to the local highway network following the 
construction/improvement of a road.  These can be made by the government minister in respect 
of trunk roads, or by the highway authority in respect of all other highways.   
 
In all cases, these legal orders affect the public highway rights by creating, diverting and 
extinguishing them.  As these are legal documents, they provide conclusive evidence of those 
matters actually decided, but are not conclusive in relation to other matters. 
 
1.2 What is shown by these documents in the area of the application route? 
 
This indenture is between Joseph Grant Williams and the Local Board for the District of Tring in 
the County of Hertford.  The indenture dedicates a right of way over the land coloured brown and 
green (Donkey Lane) up to a point just south of Beaconsfield Road (point 3 on the investigation 
report plan). 
 
The indenture states at page 3-4 that “Joseph Grant Williams hereby grants unto the said Board 
their successors and assigns full rights and liberty for the said Board, their successors and 
assigns, their tenants and servants and all persons directly or indirectly authorised in that behalf 
by them from time to time and at all times hereafter at their will and pleasure for all purposes 
whatsoever to pass and repass with or without horses, cattle and other animals carts waggons 
and carriages or other vehicles whatsoever in along and over the roadway now in course of 
formation or hereafter to be formed over the said piece of land coloured Brown and Green upon 
the plan drawn in the margin of these presents. To hold the same unto and to the use of the said 
Board its successors and assigns in fee simple And the said Joseph Grant Williams for himself 
his heirs and assigns hereby covenants with the said Board their successors and assigns in 
manner following That he …... will forthwith at his or their own expense make or cause to be made 
a good and sufficient roadway thirty feet in width over the said pieces of land coloured brown and 
green on the said plan and will at the like expense during the period of twenty one years from the 
date hereof maintain and keep the said Road in good and sufficient repair and condition to the 
satisfaction of the surveyor for the time being of the said Board…….” 
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1.3 Decision 
 
HCC decided that this indenture is an agreement that transfers the green land to Joseph Grant 
Williams in consideration of it having public rights of access on both the brown and the green 
land.  It relates to a roadway along Donkey Lane running from the Aylesbury Road to a point just 
south of Beaconsfield Road as shown on the plan in the indenture (point 3 on the investigation 
report plan).  The roadway is set at 30 feet wide.  This document grants a right of way over the 
whole width of the road for all purposes as set out above.  Mr Williams is required to maintain the 
road to the satisfaction of the Surveyor of the board for 21 years.  This document does not state 
what happens after 21 years, however HCC infers that the Public Health Board and their 
successors in title were responsible for the maintenance of the road.  
 
HCC decided that this document provides a road 30 feet in width for the public as set out in the 
deed.   
 
The nature of the right of way granted under the indenture is consistent with a restricted byway, 
as defined in s.48(4) of the Countryside and Rights of Way Act 2000: 
 

(4) …“restricted byway rights” means— 
(a) a right of way on foot, 
(b) a right of way on horseback or leading a horse, and 
(c) a right of way for vehicles other than mechanically propelled vehicles; and “restricted 
byway” means a highway over which the public have restricted byway rights, with or 
without a right to drive animals of any description along the highway, but no other rights 
of way. 

 
The grant under the Indenture is entirely consistent with the modern definition of a restricted 
byway: Mr Williams grants a right of way on foot, with or without horses and with or without “carts, 
waggons and carriages or other vehicles whatsoever”, which plainly includes “vehicles other than 
mechanically propelled vehicles” under s.48(4)(c).  
 
The right of way does not amount to a Byway Open to All Traffic, however.  First, this is because 
the Indenture does not specifically identify mechanically propelled vehicles (which, in any event, 
were extremely scarce in England in 1891).  Secondly, even if the Indenture could be interpreted 
as granting rights of way to mechanically propelled vehicles, those rights are extinguished by 
operation of s.67(1) of the Natural Environment and Rural Communities Act 2000, which 
extinguishes: 

(1) An existing public right of way for mechanically propelled vehicles…if it is over 
a way which, immediately before commencement [on 2nd May 2006]– 
(a) was not shown in a definitive map and statement, or 
(b) was shown in a definitive map and statement only as a footpath, bridleway or 
restricted byway. 
 

Thus, as any existing right of way for mechanically propelled vehicles which could be said to have 
been granted by the Indenture was not shown on the Definitive Map and Statement by May 2006, 
any such rights have been extinguished.  Further none of the exemptions set out in s.67(2)-(8) 
apply to preserve any such rights for mechanically propelled vehicles. 
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Indenture Plan showing dedicated right of way (Donkey Lane) 
 
 
2. Tring Inclosure Records  
Date: 1804  Act ref: 3287  Inclosure Map ref:DP/111/26/1-2.A 
 
2.1 Why we consider these documents important 
 
Enclosure was the process of physically changing the landscape to benefit the development of 
modern farming practices as technology improved.  It was popular from the late medieval period 
to the 19th century and carried out on a parish-by-parish basis.  As it changed the layout and size 
of fields it also changed the routes of roads and rights of way. 
 
Inclosure was the legal process of carrying out the physical changes.  It could be carried out by 
agreement, but where this was not possible an Act of Parliament was needed to grant the powers 
to make the desired changes.  Through time such Acts became more popular than agreements.  
Prior to 1801 these powers were granted to each parish individually by private Acts of Parliament.  
In 1801 the first General Act was passed which could be used by any parish.  Further General 
Acts were passed in 1836 and 1845.  However, private Acts continued to be obtained if the 
required powers were not granted by the General Acts.  They are important evidence to show us 
what powers the commissioners had and, if available, they should be read in conjunction with the 
Inclosure Award and Inclosure Map, which recorded the Inclosure process. 
 
The award is the written record of the changes that were made.  It lists the lands that were given 
to each landowner, the roads and rights of way that were stopped up and those that were set out 
or created.  The map (which was not legally required until 1845) shows pictorially the changes 
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made.  As inclosure was a detailed legal process with powers granted by Parliament, it can give 
us conclusive evidence of a right of way. 
 
2.2 What is shown by this document in the area of the application route? 
 
The southern section of part of Donkey Lane is shown coloured sepia bounded by pecked lines 
to the east and by a hedge symbol to the west.  This part of Donkey Lane runs between allotment 
numbers 761, 762 and 763.  The route continues west in plot 765 along the northern boundary of 
plot 761 leading to plot 759. 
 
‘The Surveyor of the Highways’ is shown in the Reference list with two plots in Little Tring and 
‘The Several Roads’ however these roads have not been identified.  A route running south from 
the Aylesbury Road opposite Donkey Lane (currently recorded as Tring Town Footpath 33) is 
shown on the map as a route enclosed by hedges. 
 
2.3 Decision 
 
HCC decided that this map shows that the southern section of part of Donkey Lane was physically 
in existence in 1804.  This appears to be the section of Donkey Lane shown in green on the 1891 
Indenture plan.  This route was not set out in the award and indeed it is not clear what the extent 
of the colouring on the route is, nor what that colouring means.  Therefore it is not possible to 
determine from this Inclosure document what the status of this route was at this time. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Inclosure Map extract showing southern end of Donkey Lane 
 
3. Highways Maintenance Records  
An Indenture between Mr Joseph Grant Williams and the Local Board for the District of 
Tring 
Date: 5th November 1891   Ref: ROW 
 
Minutes of Tring Local Board of Health  
Date: 1887 – 1892       Ref: HALS – LBH3/1/5 
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List of streets 2006 
 
3.1 Why we consider these documents important 
 
Maintenance of a route by the public is strong evidence that it is a highway, although it should be 
noted that not all highways are automatically maintainable at public expense.  However, it is 
important not to confuse ‘maintainable’ (i.e. duty to maintain) with maintained (i.e. works done).  
It should also be noted that lack of maintenance of a route does not necessarily mean a route is 
not highway. 
 
The Highways Act of 1555 provided that parishes and their inhabitants had the responsibility for 
maintaining all existing public highways.  The physical work was to be done by the inhabitants 
and each parish had to provide an unpaid parish surveyor who was obliged to keep a detailed 
account of public monies expended.  This situation remained largely unchanged until the 1835 
Highways Act, which allowed parishes to combine into larger groups for maintenance purposes.  
Under the Highways Act 1835 pre-existing highways continued to be maintained at public 
expense.  Any highways established after that date needed to be ‘adopted’ to show they were 
liable for repair at public expense.  The Highways Act of 1862 allowed parishes to combine into 
Highway Districts under Highway Boards.  In 1868 highway administration in Hertfordshire was 
entirely parochial, except for the turnpike roads, corporations and the Local Boards of Heath. The 
Justices of the Peace decided to divide Hertfordshire into 8 Highway Districts; 7 of these were 
established but Hemel Hempstead was not.  These Highway Boards were dissolved between 
1880-1899   The Highways and Locomotive (Amendment) Act 1878 allowed highway authorities 
to apply to the county authority (Quarter Sessions) for an order to declare highways as Main 
Roads, which would then have half the maintenance expenses paid for by the county authority, 
unlike the ‘ordinary’ or local roads which were still the responsibility of the highway authority.  The 
Local Government Act of 1888 introduced elected County Councils, which took over “main” roads, 
while after the Local Government Act 1894 new Urban and Rural District Councils took over all 
other roads.  Responsibility for maintenance of these roads was handed over to the County 
Councils in 1929.  Records from the minutes of the vestry council or Highway Boards accounts 
from this period can provide evidence of a route being maintained and is therefore strong 
indication of public highway.  Most routes referred to in this manner are now part of the county’s 
road network.    
 
The Public Health Act 1925 required every urban authority to prepare a list of the streets within 
their district which were maintainable by the inhabitants at large.  The Highways Act 1959 required 
the council of every borough and urban district to keep up to date a list of the streets within their 
area which were highways maintainable at public expense.  Under the Highways Act 1980, the 
County Council is required to keep up to date a list of the streets within Hertfordshire which are 
highways maintainable at public expense.  There are no rules or regulations about what 
information is required, or how it is to be presented or amended.  The County Council holds this 
information as part of the Hertfordshire Roads Gazetteer, which is itself part of the Hertfordshire 
Roads Management Database.  It is a record of what is maintainable, not necessarily what is 
maintained.  It should be noted that whilst the information is referred to as the ‘“List” of Streets’, it 
is not held as a paper list but kept electronically. 
 
If there is evidence that the application route was a vehicular highway, consideration of whether 
or not a route was recorded on HCC’s List of Streets has to be given due to the effect of the 
Natural Environment and Rural Communities Act 2006 (‘NERC’).  NERC introduced legislation 
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which automatically extinguishes all public mechanically propelled vehicle (‘MPV’) rights, unless 
they were exempted by one of the exceptions provided.  One of these exceptions applies to routes 
that were recorded on HCC’s List of Streets immediately before 2nd May 2006.   Where there is 
evidence that a route was a vehicular highway, then under NERC the continued existence of any 
MPV rights will depend on whether this or any one of the other exceptions provided is met. 
 
3.2 What is shown by these documents in the area of the application route? 
An Indenture between Mr Joseph Grant Williams and the Local Board for the District of 
Tring – see paragraph 1 above. 
 
Minutes of Tring Local Board of Health 
Date: 1887 – 1892  Ref: LBH3/1/5 
 
The minutes describe the acquisition of land from Lord Rothschild and Mr Williams over a period 
of time.  The land was required for the building of a cemetery in Tring and a new road.  The 16th 
March 1891 entry states that the road is to be made up and maintained by Mr Williams.  A later 
entry describes the agreement above detailing the strip of land to be given to Mr Williams. 
 
The List of Streets 2nd May 2006 
This list does not show this route as highway maintainable at public expense.  It is listed as private. 
 
3.3 Decision 
 
HCC decided that the minutes of the Local Board of Health provide background and supporting 
evidence for the indenture of 1891. 
For comments on the Indenture see paragraph 1.3 above. 
 
HCC decided that the List of Streets May 2006 does not provide any evidence for the status of 
this route.  The reference to ‘Private’ refers to the route not being publicly maintained. 
 
4. Ordnance Survey maps 
Date: 1887 - 1971  Ref: Landmark OS 
 
4.1 Why we consider these documents important 
 
The original surveys were carried out by Royal Engineers at the time of the Napoleonic wars in 
order to better plan the transportation of ordnance around the country.  It was only in the early 
20th century that the OS evolved to become a public service that sold its mapping information to 
the public.  Since the 1960s this mapping information has included public rights of way, which are 
derived from each county’s Definitive Map. 
 
The Ordnance Survey has produced a series of topographic maps at different scales notably the 
one inch, six inch and 1:2500.  The detailed, large scale 1:2500 maps from the 1870s onwards 
provide the best evidence of the position and width of routes and the existence of any structures 
on them. These maps provide good evidence of the physical existence of routes at the time the 
map was surveyed.  When compared with earlier, less accurate maps they can help corroborate 
the existence of routes.  Ordnance Survey maps show features that physically exist and may label 
routes as footpaths and bridleways etc.  However, the disclaimer which has been added to all 
editions since the 2nd edition maps (circa 1897/8 in Hertfordshire), along with official guidance to 
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the surveyors of the maps at the time, states that the representation of any track or way is no 
evidence of a public right of way.  
 
4.2 What is shown by these documents in the area of the application route? 
 

 
OS 1887-88 
 

The above map shows the southern section of part of Donkey Lane annotated as plot number 
662 with an area of 0.194 acres.  This plot is listed as ‘road’ in the OS book of reference.  This 
shows that this part of Donkey Lane was physically in existence in 1887-88.  The cemetery has 
not been built at this time.  This section is the same as that shown on the Inclosure Map and 
appears to be the section of Donkey Lane shown in green on the 1891 Indenture plan. 
 

 
OS 1899 
 

The above map shows the southern section of part of Donkey Lane now annotated as plot number 
356 with an area of 0.337 acres.  The acreage is greater because the cemetery has now been 
built and the road has been widened.  The lane continues north beyond this plot to the end of the 
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cemetery grounds at point 3 on the investigation report plan.  No gate is depicted at the northern 
end of the route although there may be a gate at the end of plot 356. 
 

 
OS 1924 
 

The above map shows Donkey Lane between points 1 to 3 on the investigation report plan still 
annotated as plot number 356 with but now with an area of 0.510 acres.  The acreage is greater 
because the whole of Donkey Lane is now being depicted as one plot.  No gates are shown. 
 

 
OS 1971 
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The above map shows a continuous route as shown between points 1 to 4 on the investigation 
report plan.  The route is annotated ‘Donkey Lane’ and has double pecked lines running down 
the centre indicating a different surface between the pecked lines.  There are posts at the northern 
end, to the west side of the double pecked lines. 
 
4.3 Decision 
HCC decided that the OS maps depict a route continuously from 1887 to date.  The OS book of 
reference from 1887- 88 described the route as a road indicating it must have had the appearance 
of a road at that time.  These maps show that Donkey Lane was widened and extended before 
the 1899 edition was produced.  Solid lines which usually indicate a gate have disappeared from 
the south end and middle of the route by 1924. No gates are depicted at the northern end, but 
posts have appeared by 1971. 
 
Although OS maps record what is physically seen on the ground and have a disclaimer that they 
may or may not be public, they are strong supporting evidence that the lane was widened and 
lengthened as set out in the indenture of 1891. 
 
5. Inland Revenue Documents 
Date: 1910  Ref: IR1 26-8-40 
 
5.1 Why we consider these documents important 
The Finance (1909-1910) Act 1910 was passed in order that a tax could be levied on any increase 
in the value of land when it changed hands. In order to ascertain the value of all land as at 30th 
April 1909, a survey was carried out assessing each piece of land. The OS 2nd Edition Plans 
(usually from 1898) were used as the base maps and annotated.  Details were recorded in field 
books and valuation books.  These books included a column which allowed a deduction in tax if 
a public right of way crossed the land.  Every property was given a plot or ‘hereditament’ number 
which was then referred to in the valuation books and maps. Hereditaments were coloured on the 
maps to identify land holdings.  Not all land was coloured.   
 
Once a provisional valuation of a property had been reached, landowners were given the 
opportunity to appeal. The whole process was carried out under statutory authority by the 
Valuation Department of the Inland Revenue and there were criminal sanctions associated with 
the falsification of evidence. It would have been negligent to omit such land from the survey, 
including private roads, which might have had value.  However, it was not a criminal offence not 
to deduct tax if a right of way did cross your property. Consequently, the resultant records carry 
a high level of evidential weight as to the routes which they show to exist, but are unlikely to be 
good evidence that rights of way do not exist. 
 
Where a route is shown uncoloured on the plans and excluded from the taxable land this provides 
very strong evidence of it being public highway.  Usually this will be of vehicular status unless 
there is other contemporary evidence to indicate otherwise.  Where footpaths and bridleways 
cross privately owned land these may be recorded as a reduction to the tax.  However, where 
routes cross large hereditaments it can be difficult to establish which route is considered to be the 
right of way without additional details. 
 
The original valuation was not completed until 1915 and the assessment of valuation on 
subsequent occasions was a recurring operation until 1920. 
 
5.2 What is shown by these documents in the area of the application route? 



File Ref:DAC/171/DISC 

Page 14 of 22 

 
The area now known as Donkey Lane is shown within two plots of land.  The northern part is 
within plot 1747 owned by J G Williams and occupied by Frank Grace; a £50 tax reduction has 
been allowed for public rights of way on this land.  The southern part is listed as plot 1750 owned 
by Frederick W. Elliman, occupied by J Honour and listed as a strip of land side of cemetery.  
There is no tax reduction for public rights of way on this land however the maintenance period in 
the 1891 indenture (which covered a period of 21 years) overlaps with the inland revenue survey 
period. 
 
 
5.3 Decision 
 
HCC decided that as the tax reduction for plot 1747 was £50, it is unlikely that the small section 
of footpath shown running through this plot as double pecked lines is the only right of way claimed.  
As no other rights of way are shown, it is likely that the part of Donkey Lane which runs through 
this plot has also been included. 
 
In respect of the 1891 indenture HCC has decided that the valuation appears not to have taken 
this document into account for plot 1750 to the south, but a tax reduction was made for the plot 
to the north (plot 1747).  If there were no public rights on the route, then HCC would expect the 
tax reduction for plot 1747 to the north to be much smaller. 
 

 
Extract of Inland Revenue Map showing Donkey Lane 
 
 
 
6. Definitive Map Records  
The National Parks and Access to the Countryside Act 1949 required the County Council to 
prepare a Definitive Map and Statement to show and describe the public rights of way in the 
county.  The Map is conclusive evidence of what it shows but is without prejudice to what is not 
shown. 
 
The process resulting in today’s Definitive Map and Statement consists of several stages which 
are dealt with below: 
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• the Parish Survey 

• the Draft Map, Provisional Map and first Map and Statement (1953) 

• the Special Review (following the Countryside Act 1968)  
 
 
6a. Definitive Map Records - Special Review 
Date: 1977    Ref: ROW 
 
6a.1 Why we consider these documents important 
 
The Countryside Act 1968 created the new designation right of way to be recorded - a “byway 
open to all traffic”.  This was the first time that vehicular rights were recorded on the Definitive 
Map.   It also required county councils to carry out a Special Review to reclassify all “roads used 
as public paths” as either “footpaths”, “bridleways” or “byways open to all traffic”.  In Hertfordshire 
the Special Review was started in 1977.  This was later extended to include all the amendments 
to the network made by diversions since the first Definitive Map.  It also showed if applications 
had been made to add or amend details of routes.  Copies of the Special Review Draft Map 
showing all these changes were published, inviting objections from the public.  Due to the number 
of objections received and not resolved, the Secretary of State ordered the abandonment of the 
Special Review in Hertfordshire in 1984.  The Definitive Map and Statement was amended to 
show all changes which did not have outstanding objections, and these were shown on the 
Definitive Map and Statement produced in 1986.  
 
6a.2 What is shown by these documents in the area of the application route? 
 
There was no mention of this route in the Parish Survey or in the documents relating to the 1st 
Definitive Map.  However, there are a number of documents in the Special Review files relating 
to Donkey Lane. 
 
In response to the consultation, recommendations from interested bodies were recorded: 
Tring Town Council requested that the route from Aylesbury Road to Beaconsfield Road (Donkey 
Lane) should be added to the map as a footpath, based on evidence of use for 20+ years (13 
user evidence forms). 
Dacorum DC believed it may be a right of way on foot.  A letter from the council dated 6th August 
1979 stated that the council had a private right of way with or without vehicles for 210 yards from 
A41 (at that time the A41 was the Aylesbury Road).  The council also believed that another private 
right of way existed over the whole of the Lane, but no details were given in the letter. 
 
The claim form completed by the clerk of the council dated 20th July 1978, states that the lane is 
known as Donkey Lane and until recently a street nameplate bearing the words ‘Donkey Lane – 
Unadopted’ was fixed to the boundary wall of the Cemetery at the junction of the land and 
Aylesbury Road.  Seven people completed evidence forms claiming they had used the lane as a 
footpath and also one on horseback. 
 
In all, 12 people completed user evidence forms and one person wrote a letter describing use, 
either direct or observed, of Donkey Lane on foot, horse, bicycle, motorcycle, in cars, vans, lorries 
and with a wheelbarrow during a period ranging from 1911 to 1979 – see table below at p.8.2. 
 
6a.3  Decision 
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HCC decided that the route was added to the Definitive Map and Statement as a footpath however 
the evidence collected during the Special Review clearly shows that Donkey Lane was being used 
by a number of users using a range of vehicles and accompaniments going back as far as 1911.  
The Definitive Map and Statement is conclusive evidence of what it shows but without prejudice 
to any higher rights. 
 
 
7. Ramblers Association Survey 
Date: 1988    Ref: ROW 
 
7.1 What is shown by these documents in the area of the application route? 
 
A survey was carried out in 1987-88 of all paths in Hertfordshire.  Comments from the survey 
describe the route “thought to be designated as County Road”. 
The path description is: 
Donkey Lane commences from Akeman Street (Aylesbury Road) N as a wide grassy path along 
a wide gap 9 – 10 m wide between houses on E side of Tring Cemetery on W to concrete bollards 
at junction with Beaconsfield Road.  It is linked to FP 48a by street path via Highfield Road and 
Okeley Lane. 
 
7.2 Decision 
HCC decided that the survey shows that the full width of the route was believed to be highway 
and also that the Ramblers Association believed it to be a county road at that time. 
 

User Evidence 
 
8. Evidence of Use – Collected during the Special Review 
 

8.1 Why we consider the evidence important 
 

Evidence is generally provided through the completion of evidence questionnaires by users and 
from information provided by the owner of the land.  User evidence may support historic 
evidence of a right of way.  However, where there is no historic evidence of a route it is possible 
for a public right of way to come into existence if it can be shown that members of the public 
have used it ‘as of right’ without interruption (usually) for a period of 20 years.  In order for the 
public’s use of a route to have been ‘as of right’ it must have been: 

• without force (e.g. not breaking down a fence to access the route) 

• without secrecy (e.g. not just using the route when landowners were away) 

• without permission (i.e. not having the permission of the landowner). 
 

Unless there is historic evidence of rights as well, legislation requires there to be evidence of 20 
years’ use which ends with a ‘date of challenge’ (section 31 of the Highways Act 1980).  The 
‘date of challenge’ is the date at which the landowner challenges the use of the route e.g. by 
putting up a notice.  Where there is no evidence that use has been challenged, section 31(7B) 
of the Highways Act 1980 specifies that the date of application should be used as the end of the 
20 year period. 
 
Under common law a right of way can also come into existence in less than 20 years if it can be 
shown that there was dedication of the route by the landowner and acceptance of the route by 
the public.  
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Under Section 31, after a period of 20 years use, it is presumed that a right of way has come 
into existence.  Where a landowner can produce evidence to show that they have taken steps to 
prevent the accrual of new public rights of way through use of a route by the public, no such 
right will be dedicated.  Such steps must be overt and make the public aware of the landowner’s 
intentions.  They can include placing and maintaining notices on site stating that the route is not 
public or that it is used with permission; by erecting and locking gates; or by telling people seen 
using the route that it is not public, etc. 
 

In addition to placing notices on site, section 31(6) of the Highways Act 1980 (following on from 
the Rights of Way Act 1932) allows landowners to deposit a map and statement with the County 
Council showing the public rights of way across their land.  Following this, declarations need to 
be made regularly to the effect that no additional ways have since been dedicated.  It should be 
noted that making such deposits and declarations will not affect pre-existing rights. 
 

Below is a summary of the evidence we have received, including a table showing the 
information provided in the user evidence forms. 
 

8.2 Summary of Evidence 
 

User evidence forms collected for Special Review – 7 sent by council clerk, 5 sent by 
Tring Town Council + 1 letter 
 

User Period 
of use 

Total 
years 
use 

Frequency Reason Type of Use User information 

1 1948-
1978 

30 200 times a 
year 

To catch bus and 
shopping.  

Foot No stiles, gates, or notices. Never turned 
back.  A lot of other people used the route 
to catch the bus. 

2 All my 
life 

48 often Going to main road 
and cemetery 

Foot Unadopted road notice at bottom of lane but 
now gone. Used to be a stile years ago. 
Told where to walk by owner of bungalow at 
top of lane.  

3 1936-
1968 

32 Every day 
until 
boulders 
put up 

To work from 
Home for 40 years 

By car, 
motorcycle, 
cycle, with 
wheelbarrow 
and walking. 

No notices. No locked gates and never 
turned back. Believes it is a bridleway. 
There was a fieldgate at some time but not 
while I was living here. Never turned back. 
Used it to go to work, allotments and 
cemetery.  

4 1938-
1979 

40 Most days From Beaconsfield 
Road to Aylesbury 
Road. Used to go 
to work and the 
allotment 

On Bicycle 
and pushing 
wheelbarrow 

2 gate posts half way up lane and at the 
top. No notices. No locked gates and never 
turned back.  

5 1948-
77 

29 Daily Going to Dancers 
End & back also to 
the allotment 

 Until Beaconsfield Road was linked with 
Highfield and bollards erected it was 
frequently used by lorries etc as a short cut 
into Beaconsfield Road from the main road 

6  41 5 days a 
week 

Going to work - 
Beaconsfield Road 
to Aylesbury Road 
& back 

Walking or 
cycling 

No notices. No locked gates and never 
turned back 

7 1948-
1978 

30 120 x a 
year 

From Beaconsfield 
Road to Aylesbury 
Road to work and 
the allotment 

 No notices. No locked gates and never 
turned back. A great many people use this 
route mainly to the bus stop or to connect 
up with pathway along the Aylesbury Road 
– to footpath through the allotments & users 
of the allotments. 

8 1921-
1979 

58 Used most 
days 

Used for visiting 
and walks.  

 No notices. No locked gates and never 
turned back. Husband used the track to get 
to cemetery to work.  
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User Period 
of use 

Total 
years 
use 

Frequency Reason Type of Use User information 

9  71  Used to get to 
Beaconsfield Road 
for visiting friends 
and playing as a 
child 

Bicycle 
many times 

No notices. No locked gates and never 
turned back. 

10 All my 
life 

Over 
20 

Many times 
a year 

Used to get from 
Aylesbury Road to 
Hounslow Field. 
Used route to get 
to work before 
1940. 

 Double Field gate above cemetery side 
gate until about 1945.  Locked once or 
twice before 1918. ‘No rubbish to be tipped’. 
Before 1940 sign saying ‘No thoroughfare’. 
Worked for owner of Hounslow Lane before 
1940, no public use allowed except by 
permission of the owner. 
Vehicles left in lane while visiting cemetery. 
Chalk dumped in lane from graves. Railway 
bus journey terminated at lane and parked 
in lane 

11 1939-
1979 

40 Daily Going to Aylesbury 
and Duckmore 
Lane Allotments 
and cemetery 

Used lane 
with pram, 
wheelbarrow 
and cycles 

Believed it was a carriageway. 
No locked gates and never turned back. 
Notice 1979 (now removed) “private road to 
dwellings only”. 

12 1911-
1980 

73 Enumerable 
times a 
year 

Used for pleasure 
walking and cycling 
and playing as a 
child 

 Believed it was public footpath and 
carriageway. No notices. Bollards placed, 
year unknown. A new householder in 1979 
removed an adult cyclist and child. Was 
always a footpath and cart track where we 
cycled.  Learned to ride 1911 aged 6 years. 
No stiles or gates to open, could get 
through to Longfield Road. Smiths Crackers 
were using this entrance to the football field 
prior to the development of the new estate 
also, vans to serve the shop in Beaconsfield 
Road until bollards placed. 

13 
(letter) 

     Lived by the side of this lane from 1920-
1935 & parents were there until 1948.  
There was never a gate, fence, or stile to 
obstruct it. I used to ride up it on a cycle and 
later on a motorcycle. Local farmers used it 
to collect chalk from outside the top gate of 
the cemetery for farm road repairs. It was 
also used for stacking ricks of corn at the 
top. It would be quite wrong to close this 
lane to traffic after many years of 
unrestricted use for a variety of purposes by 
a great many people. 

 
8.3 Decision 
HCC decided that the user evidence collected at the time of the Special Review clearly shows 
that Donkey Lane was being used by a number of users on foot and using a range of vehicles 
and accompaniments going back as far as 1911.  Most people were using the lane many times a 
year, often daily or 5 days a week.  Most people have stated that there were no notices or 
obstructions and they saw many people using it.  User 10 has described the route as Hounslow 
Lane with a double field gate above cemetery side gate, locked once or twice before 1918 and 
gone by 1945, User 11 has described a notice claiming the lane is private, seen in 1979 and User 
12 describes seeing an adult cyclist and child being removed by a new householder in 1979. 
 
The user evidence suggests potential higher rights than the public footpath recorded at the time 
of the Special Review.  It is unclear why the route was only recorded as a footpath at that time. 
 
 



File Ref:DAC/171/DISC 

Page 19 of 22 

Additional evidence considered after consultation 
 
Aerial Photos  

 
Aerial Photo 1945 – Ref Google Earth 
 

 
Aerial Photo 1972 ref ROW/HALS 

 
What is shown by these documents in the area of the application route? 
 
1945 photo – this shows Donkey Lane extending to Beaconsfield Road.  Grass is growing in the 
centre of part of the route which fits with the user evidence which describes use by vehicles.  The 
wear on the route shows that it is well used.  No gates or other restrictions are visible on this 
photograph. 
 
1972 photo – this also shows Donkey Lane extending to Beaconsfield Road.  The route still 
appears well used although the grass has gone from the centre of the route.  Bollards across the 
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full width at the northern end would have stopped cars and vans/lorries from using the route.  No 
gates or other restrictions are visible on this photograph. 
 

Evidence received after consultation. 
 
Ref 1 - Land Registry details: 
HD566800 Official Copy Register 2017 for Rose Bank 
What is shown by this document in the area of the application route? 
This document is a copy of the register for the property Rosebank, it does not include any part of 
Donkey Lane. The register states the land has the benefit of the rights granted by but is subject 
to the rights reserved by a conveyance of the land in this title dated 11 October 1978 and by a 
transfer of land dated 29 June 1983. 
 
Decision 
HCC decided that this document provides no evidence for the route. 
 
Ref 2 & 3 - Land Registry details: 
HD119099 Official Copy Register and plan 24 October 1994 for land shown edged red on the title 
plan (Ref - 3) which covers a portion of the southern end of Donkey Lane and belongs to Rose 
Bank.  The property register states that the land has the benefit of the rights granted by but is 
subject to the rights reserved by a transfer of the land in this title………… 
 
Decision 
HCC decided that these documents provide evidence of private ownership for part of the route 
but no evidence with regard to the status of the route. 
 
Ref 4 – HD119099 Land Registry plan photographic copy dated 08-03-79 
This shows two sections of the southern end of Donkey Lane, the top section shown outlined in 
blue and the bottom section outlined in red. The blue section is adjacent to ‘Plot 1’ and the red 
section is adjacent to ‘Plot 2’ and the property called ‘Westfield’.   
  
Decision 
HCC decided that this certified copy of a plan provides no evidence for the status of this route. 
 
Ref 5 – A conveyance dated 24th August 1944 between Walter Morris Thomas of Mill House 
Tring and Ethel Mary Huckvale of “Westfield” Aylesbury Road, Tring “the Vendors” of the 
one part and Dorothea Agnes Conolly Marie Cecile Grant De Beaufort  and Ada Frances 
Valgimigli all of the convent of St Francis de Sales Tring “the Purchasers” of the other 
part.   
The conveyance shows a section of Aylesbury Road coloured sienna and land being transferred 
in pink.  The pink land abuts a portion of the southern end of Donkey Lane which is described as 
‘Private Lane (Mr Frank Grace)’. 
 
Decision 
HCC decided that this conveyance is relating to the pink land.  The reference to ‘Private Lane’ 
(Mr Frank Grace) shows what those involved with the conveyance thought at the time.  It is not 
conclusive of status or rights. 
 
 
Ref 6 – Definitive statement for Tring Town Footpath 83 dated 4th December 2015.  
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The statement reads Donkey Lane – commences from Aylesbury Road northwards, 6’ wide well 
defined track along 30’ wide gap between fence and brick wall. 
 
Decision 
HCC decided that while the statement describes the route as footpath, the definitive statement is 
conclusive of what it describes without prejudice to the existence of any higher rights.  The width 
of the route has not been recorded (this is very common) but the route is described as a 6 foot 
track along a 30 foot wide gap. 
 
 
Ref 7 – Comment from Hertfordshire Highways 2nd Mar 2020 re a construction of a post 
and rail fence with signage Ref 20/00285//FUL comments/Analysis:  
“The application comprises of the construction of post and rail fence/sign at the entrance to 
Donkey Lane, Tring.  Donkey Lane is a private road although public footpath Tring 083 (as shown 
on the Definitive Map of Public Rights of Way in Hertfordshire) runs along the route of Donkey 
Lane. 
 
Decision 
HCC decided that this response from Hertfordshire Highways reflects the data held at the time. 
 
 
Conclusion 
 
The courts have given guidance on how evidence is to be considered. In the Fortune case, 
Lewison LJ said, at paragraph 22 
“In the nature of things where an inquiry goes back over many years (or, in the case of disputed 
highways, centuries) direct evidence will often be impossible to find.  The fact finding tribunal must 
draw inferences from circumstantial evidence. The nature of the evidence that the fact finding 
tribunal may consider in deciding whether or not to draw an inference is almost limitless.  As 
Pollock CB directed the jury in R v Exall (1866) 4 F & F 922:  
 
It has been said that circumstantial evidence is to be considered as a chain, and each piece of 
evidence as a link in the chain, but that is not so, for then, if any one link broke, the chain would 
fall. It is more like the case of a rope composed of several cords. One strand of the cord might be 
insufficient to sustain the weight, but three stranded together may be quite of sufficient strength."  
 
HCC’s decision is therefore based on the assessment of all the evidence, which has been taken 
all together rather than relying on an individual document.  
 
HCC has made a decision based on the evidence discovered, the relevant legislation and case 
law.  Section 56 of the Wildlife and Countryside Act 1981 states that the definitive map and 
statement is conclusive evidence of what it contains without prejudice to any other public rights 
that might exist.  HCC decided that the evidence displayed in an Indenture between Mr Joseph 
Grant Williams and the Local Board for the District of Tring, supported by the Enclosure Map, the 
Finance Act 1910 records, aerial photographs and documents from the time of the special review 
of the definitive map, particularly the user evidence, show that Donkey Lane is a road and 
therefore its status should be upgraded between points 1 to 4 on the decision report plan.   
 
Considering the evidence as a whole, HCC decided that Donkey Lane (including between points 
3 - 4) was a byway open to all traffic immediately before the commencement of NERC 2006.  
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The question remains whether any of the exceptions to the general rule in s.67(1) of NERC 2006 
apply:  
 

67 Ending of certain existing unrecorded public rights of way 

(1) An existing public right of way for mechanically propelled vehicles is extinguished if it is over a way 

which, immediately before commencement— 

(a) was not shown in a definitive map and statement, or 

(b) was shown in a definitive map and statement only as a footpath, bridleway or restricted byway. 

But this is subject to subsections (2) to (8). 

 
While HCC has considered all of the exceptions, the most relevant such exception (applying only 
to points 1 – 3) is s.67(2)(c). That provision provides: 
 

(2) Subsection (1) does not apply to an existing public right of way if— 

(c) it was created (by an enactment or instrument or otherwise) on terms that expressly provide for it 

to be a right of way for mechanically propelled vehicles, 

 

To determine whether s.67(2)(c) applies, HCC has considered the term of the original indenture 
from 1891. Importantly, it provides that for “all purposes whatsoever to pass and repass with or 
without horses, cattle and other animals carts waggons and carriages or other vehicles 
whatsoever” 
 
HCC has decided that, while the indenture does refer to a wide range of modes of transport, it 
does not "expressly" refer to mechanically propelled vehicles. The words "whatsoever" are 
insufficient to be such an express reference; one would expect words purporting to refer to such 
motor vehicles. This view is compounded by the fact that, at the date of the indenture, such 
vehicles were comparatively rare. Thus, HCC is of the view that the indenture is best interpreted 
as not referring expressly to MPVs, and therefore the exception does not apply and any MPV 
rights have been extinguished by NERC 2006. 
 
HCC’s conclusion is that this route should be recorded as a restricted byway.  
 
The width of this restricted byway should be 30 feet as set out in the indenture. 
 
The responsibility for maintenance of the restricted byway will be with Hertfordshire County 
Council. 
 


